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|.  INTRODUCTION

In February 1999 New Zealand’s attention was fodus® a three-year-old boy and his
family, hiding out far from home. They were hidiigpm the “uncompromising

approach” of HealthCare Otago who had been adrenmsf the child’s chemotherapy
treatment. Soon they were also hiding from the court ordet took custody away

from the parents and made the young boy a warkeostiate.

Liam Williams-Holloway was three years old when Wwas diagnosed in November
1998 with neuroblastoma, a life-threatening chasaer. Liam’s oncologist prescribed
the treatment “rapid cojec” comprising seven inkemshemotherapy sessions at ten day
intervals followed by a stem cell transplant andoairse of cis-retinoic ackl. The
second session was just before Christmas and wihiége were no medical
complications, Liam was not coping well. He wasgsa wheelchair, wetting the bed,
had diarrhoea and repeatedly told his parentshibatidn’t want the treatment.After
Christmas he suffered a severe nose bleed, vomgexagulated blood, and required a
blood transfusiond. His parents, who were firm believers in natungrapies, wanted to
try something less invasive. They had read abmaitquantum booster, an alternative
cancer treatment, and wanted to give it & g&When HealthCare Otago said any
alternative therapy would have to go alongside datherapy and not in place of it,

Liam and his parents disappeafed.

After it became clear that the family would noturet HealthCare Otago made an ex

parte application to the Dunedin Family Court, seglan order placing Liam under the

“Parents of young cancer sufferer to remain inng The Otago Daily Timed 3 February 1999, 1
Dr Sullivan (interview).

“Liam’s little miracle”, New Idea 24 May 1999, 5.

Holmes 6 May 1999, Television New Zealand, TV1 7:00per, Brendan Holloway.

The quantum vibration machine reportedly vibrages specific frequency, killing cancer cells and
parasites in the body; “The curd’istener 29 May 1999, 21.

6 Dr Sullivan emphasised that the parents disapgeiate hidingbeforeany action was taken, so it
was not a case of the court action forcing therbdoome fugitives. In fact, the parents’ “covert”
action was one of the reasons Dr Sullivan did deitivas necessary to go to court; (interview).
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guardianship of the court. The order was grantedl @nsent was granted for the
medical treatment. With the goal of aiding efforts to find Liam armdis parents, the
Family Court released details of the case to theia% The public’s interest was
aroused before a “media gag” was imposed just tweks lateP. At the same time,
unbeknownst to the media, the treatment order wapenided and an order was made
that Liam could not undergo chemotherapy withoutsemt from the coutf The
intention of these orders was to encourage Liamiemts, who were frightened and
needed time to “think and reflect”, to produce Honassessment only. However they

refused to come out of hiding until all the orderese completely discharged.

Eventually it became clear that Liam’s best interagere not being advanced by the
continuing delay. Through their lawyer, the pasegave an undertaking that Liam

would be returned for assessment if all orders wigseharged? Fifteen weeks after

7 22 January 199%ealthCare Otagos Williams-Holloway unreported, Family Court Dunedin, 18
March 1999, Judge Blaikie, FP 012/23/99. Ten dates, on 1 February 1999, the Children, Young
Persons and Their Families Agency applied for aad granted custody of Liam. A warrant was
issued to enforce the custody order.

8 |dem; 11 February 1999; Judge Blaikie said thatimasight, it may have been the wrong thing to do,
as the media frenzy that ensued took the focus &wayLiam. In late February rumour got out that
Liam and his family had been found, and televisiameras set up to film the “tug of war” that would
ensue when the police tried to remove Liam fromplaients’ custody. This was clearly not in Liam’s
best interests. It became clear that the mediattamgarents had contact, indicated by the fadt tha
the television media had information regarding @mftial directions issued by the court; Judge
Blaikie (interview).

9 HealthCare Otagov Williams-Holloway unreported, Family Court Dunedin, 25 February 9,99
Judge Blaikie, FP 012/23/99; application by Hea#tteCOtago and supported by counsel for child
and CYPFA. Judge Blaikie said that “the continuimgdia interest” in Liam’'s whereabouts was
“likely to have an adverse effect on the child’svacy and may be a contributing factor in the
parents’ decision to remain in hiding.” The medjgealed to the Family Court, which dismissed the
appeal;HealthCare Otagos Williams-Holloway unreported, Family Court Dunedin, 4 March 1999,
Judge Blaikie, FP 012/23/99. It was then appetdatie High Court who held that the Family Court
judge had not given suitable consideration to tkedom of expression in the New Zealand Bill of
Rights Act 1990, and that the “gag order” was m#c#fic enough. The right of freedom of speech
should not be suppressed unless it impinges orights of the child. The case was sent back to the
Family Court for reconsideration;Newspapers Publishers Association of New Zealand
(Incorporated)v The Family Cour{1999] NZFLR 397. The media gag was later liftelien all the
orders were dischargeHgalthCare Otagw Williams-Holloway unreported, Family Court Dunedin,
6 May 1999, Judge Blaikie, FP 012/23/99.

10 williams-Holloway 25 February 1999, supra n 9; The treatment onder suspended three days
after Liam’s parents applied to have all the ord#issharged. They were told to file affidavits in
support of that application but never did so.

11 Judge Blaikie (interview).

12 pr Sullivan did not believe that it was too latehelp Liam, and wanted to assess and re-discass hi
treatment. If assessment showed that the cancksmead, then further treatment would not be
recommended because it would be too late for g ¢uterview).



the initial application, the Family Court dischadgal the orderd3 Liam and his family

came out of hiding and were headline news in theiaié

This case highlighted the difficulty faced by theud when asked to make these
decisions. This thesis will suggest a processshatild be followed by a court asked to
override parents’ refusal to consent to medicatinent for their children, when that

refusal will, in the medical opinion, result in tbkild’s death>

By outlining the history of the guardianship anddghip doctrines it will be shown that
both the High Court and the Family Court have timésgiction to intervene in cases
where parents have refused to consent to necd#gaspaving treatment. After a brief
outline of some of the procedures available toRamily Court, the principles that are
apparent from the cases in this area will be apdlyd other relevant principles will
be considered. Through an application of thoseicpies to Liam Williams-
Holloway's case, it will be shown that while in masses preservation of life will be
the primary goal, other principles are also relévand in some cases, will outweigh the

presumption of preservation of life.

13 williams-Holloway 6 May 1999, supra n 9; The application was madedmrlthCare Otago and had
the approval of the Director-General of Social Veefand counsel for child.

14 The suspicion that the parents were in contadt thié media was confirmed on 6 May 1999, as Liam
and his parents were interviewed by TVNZ severailrbidefore the decision discharging the orders
was delivered; Judge Blaikie (interview). In spitethe parents’ undertaking, Liam has never been
returned to the hospital, and it is rumoured th&thbndition has deteriorated. While the pareatseh
stated that they would bring Liam in for assessnfahey saw evidence that the alternative treatmen
had not worked, Dr Sullivan noted that by the tiorem shows visible signs of illness, the cancef wil
have progressed too far to be able to treat; (iietes).

15 This thesis will not discuss the further issues tire raised when the child is competent to unaleds
the situation and express his or her own views, fandhat reason focuses on cases involving pre-
school aged children.



.  THE EVOLUTION OF GUARDIANSHIP AND
WARDSHIP

Before discussing what process and principles thets use when deciding whether to
intervene with parents’ refusal to consent to thehild’s medical treatment, it is

necessary to establish whether the courts havattisdiction to consider the problem at
all. This question can be answered by examinimgrtots of the guardianship and

wardship doctrines to establish whether they derekto such situations.

A. Historical background

In ancient Roman times, a father had full rightsowership over his children. He
could sell, marry off or even kill his children wino intervention from the state. His
absolute rights stemmed from tpatria potestagloctrine and the belief that because he

gave his child life he could control*f.

Centuries later in feudal times fathers still hdzbaute guardianship rights to the
exclusion of the mother, although those guardignsights were somewhat more
limited than in Roman times. A father had a rigi#r the person of his child and could
inflict reasonable punishment upon it, but woulddoeninally liable for abuse of the

child.17

It was in feudal times that the doctrine of warg@gséimerged, and was used primarily to
exploit orphaned childrel¥. When a tenant who held land under military terdiesl
and left an orphaned heir, the landlord resumedrabof the land and became the

child’s guardian, responsible for the maintenarnicéhe child. The landlord could then

16 Dannenbring RRoman Private Lay(translation of Max KaseRomisches Privatrecht(1968, 2nd
ed) Butterworths, at 256.

17 BlackstoneCommentaries on the Laws of Englamdl |, at 452.

18 Lowe N V & White R A H,Wards of Court(1979) Butterworths, at 1.



ensure the child would grow up to be a good tereamd, in the case of females, could
ensure she did not marry an enéfhyAs guardian of the child the landlord kept ak th
profits generated from the child’s property untiteached majority® The landlord also
had property rights in the person of the heir aodld sell the child’s marriage for his
own profit. This made it a lucrative business fmdlords, and one that ensured the

child’s exploitation for profit.

When a tenant-in-chief died, the orphaned childabez a ward of the Crown with the
state fulfilling the role of guardia#t. Again the doctrine was used to generate profit fo
the state, and the personal well-being of the chiblls not a major consideration,
although the Crown was charged with the maintenamckeducation of the wards. In
fact, wardship was so profitable for the Crown tmatl540 the Court of Wards was
established to enforce the Crown’s rights of waiglstver the orphaned heirs to

tenants-in-chief.

In contrast with military tenure was the socageitersysten?2 When a tenant of land
held in socage died, his child was placed undegttedianship of the nearest relative
who controlled the child’s property and person luntajority23 Guardians were not
able to exploit the child’s property for profit, &#sere was an obligation to protect the
ward’s interests. This form of wardship was natdias a source of revenue, as it was

in military tenures, but was more protective.

In 1660 the Tenures Abolition Act abolished miltaenures and replaced the Court of
Wards with the Court of Chancery. Since the fantk century the Court of Chancery

had been exercising jurisdiction over heirs intretato custody and property disputes,

19 Holdsworth,A History of English Law(1966, 5th ed) vol iii, at 61.

20 The age of majority for males was 21 years, anddmales was between 14 and 21; Seymour J,
“Parens Patriae and Wardship Powers: Their NatudeCxigins”, (1994) 1©xford Journal of Legal
Studiesl59, at 163.

21 Atenant-in-chief leases land direct from the Qmow
22 Seymour, supra n 20, at 163.
23 Under socage tenure the age of majority was 1#dth males and females; ibid at 164.



but did not yet have a parental réte.lt was accepted that the King, and through him
the Court of Chancery, had the obligation and tightrunder theparens patriae
doctrine to supervise all children in the statender the Court of Chancery, wardship
from military tenures gradually gave way to theagpe form of wardship, which was far
less exploitative. Wardship was still used exaslelsi to protect the property of wealthy
children, but once a child was under the umbrellthe Crown’s protection, wardship

was exhaustive and “tried to offer all the protectof a parent2>

By the early eighteenth century the court felt atoleoverride the wishes of a father
regarding a testamentary guardt@nn 1790 the court’s jurisdiction widened even
further to allow the protection of a child from Higing father2” By the nineteenth
century the use of wardship as a parental jurissiainder thegparens patriaedoctrine
was clearly recognised and the emphasis on perswotdction became prominetit.
The need for the child to possess property befogestate could intervene was finally

abandoned in 184%.

The nineteenth century showed the first signs efstate’s willingness to interfere with
family life, both through the court’parens patriagurisdiction and in legislation. In
1886 the welfare of the child principle was firstroduced into custody la#. While

the child’s welfare was not yet the paramount adersition3? this was the first piece of
legislation to place clear emphasis on the chiidferests$? It resulted in a change in

attitude by the courts and in 1893 the Court of i¢leay said that the welfare of the

24 |bid at 166.

25 Report of the Committee on the Age of Majority 9 Cmnd 3342 para 193, cited in Lowe &
White, supra n 18, at 5.

26 Beaufortv Berty (1721) 24 ER 579.

27 Creuzev Hunter (1790) 30 ER 113.

28 Bevan H K,The Law Relating to Childrerf1973) Butterworths, at 411.

29 In re Spenc¢1847) 41 ER 937.

30 Guardianship of Infants Act 1886 (UK), s 5. Thstfreference to child’s welfare was actuallytie t
Custody of Infants Act 1873 (UK) which permittedagher to give custody to the mother, provided it
was for the child’s benefit.

31 The welfare of the child was ranked equally withew considerations.

32 This legislation was adopted in New Zealand inltfiants Guardianship and Contracts Act 1887 and
later re-enacted in the Infants Act 1908, s 6.



child was the “dominant” matter for consideratiop the courf3 The legislature
adopted this approach in 1925 by giving the weltdrthe child express paramountgy.
The introduction of the welfare paramountcy priheiwas not considered at the time to
be a major legislative change and received “sctaht@on in the legislative debates”,
but it was in fact a major breakthrough and has tedhe courts having a wide

discretion in all cases involving childrén.

The gradual change from total patriarchal autondmya greater state interest in
children’s welfare can be seen. Clearly in Romares$ a father would have had the
right to consent to or refuse medical treatmenthier child. In England the state’s
jurisdiction gradually widened from only orphanesirk with property to all children in

the state. As the state’s jurisdiction widenedepts’ powers were narrowed.

B. Modern law

The law of wardship is today governed by statulthoagh the inherent jurisdiction of

the High Court undeparens patriaeremains®¢ An application can be made to the

33 In re McGrath (Infants]1893] 1 Ch 143, at 148.

34 Guardianship of Infants Act 1925 (UK), enactedNiew Zealand as the Guardianship of Infants Act
1926; Mothers’ rights were also highlighted, ahd Act stated that both parents should be on equal
legal footing, subject to the welfare of the childntil the mid-nineteenth century fathers had tiel
sole right to guardianship of their children. Atimar’s only chance to gain guardianship and custody
had been to show that the father was unfit duecto€lty or of contamination by some exhibition of
gross moral profligacy”R v Greenhill (1836) 111 ER 922, 928. A major campaign by woinethe
early 1800s resulted in the enactment of ‘Talfosirdct’ (Custody of Infants Act 1839 (UK))
allowing mothers to seek custody of children underears, stopping some of the power husbands
traditionally had over their wives. An amendmentl1873 allowed mothers to have custody of
children up to 16 years of age.

35 Austin G,Children: Stories the Law Tell§1994) Victoria University Press, at 19.

36 The inherent jurisdiction of the High Court is geeved by Judicature Act 1908, ss 16 & 17. The
Guardianship Act, s 10E(2) also preserves the sotights in respect of wards that it had before th
Act was enacted. The High Court has noted thatgusiie inherenparens patriagjurisdiction is
appropriate when there is a one-off decision tartaele, whereas wardship is more suitable when
there is an ongoing situation where repeated agtjics to the court would be required if the
inherent jurisdiction were invoke®Re Normg1992] NZFLR 445. Note that in England the concept
of parens patriaeis split into a “protective” and a “custodial” jadiction. The English court has
held that the welfare principle does not hold wttecourt is acting in its protective jurisdictidre
X (A minor)[1975] 1 All ER 697. This distinction does notpapin New Zealand:Pallin v
Department of Social Welfaf@983] NZLR 266, at 272Re Normaat 451.



Family Court or the High Court to place a child enthe guardianship of the coéft.
This takes away the guardianship rights of the garfom the time the application is

made until it is discharged, although the parerdy still have custody of the chifd.

Today wardship has clearly been widened and islabtai to protect all children
whether they have property or not and whether #reyorphaned or not. Wardship is
based on the principle that the welfare of the dchd the first and paramount
consideratior¥® From the moment a wardship application is mauechild is under an
“umbrella of protection” of the court and once ardghip order is in place, no major

decision involving the child can be made withowt tourt’s conserf

The Guardianship Act does not give any guidanceéoashen a child may be placed
under the guardianship of the court, nor doestibsé any rules or requirements to be
satisfied before wardship will be appropriate. Hiations where wardship can be
used has been set out in case law. It appears tnbost unlimited and should no
longer be considered an exceptional renfédifrhe court has discretion when deciding
whether or not to make a child a ward of the coout, must exercise that discretion

responsibly, carefully and sparindg®.

37 Guardianship Act 1968, ss 10A & 10B; Previouslyydhe High Court had the jurisdiction to make a
child a ward, but the 1998 amendment to the Guastli@g Act has given the same power to the
Family Court. The term ‘wardship’ is no longer i@mt, as the term ‘guardianship of the court’ is
used in the ActW v Director-General of Social Welfad990] NZFLR 353, at 358. In colloquial
and common language the terms can be used intgyeahbly, as they will be in this thesis.

38 Guardianship Act 1968, s 10E.

39 Guardianship Act 1968, s 23. This “welfare priel applies to all proceedings involving the
guardianship of a child. Guardianship includestialiing the “upbringing” of a child, of which a
child’s medical treatment is clearly a part.

40 Wy Director-General of Social Welfarsppra n 37, at 358.

41 wilkinsonv C [Wardship] [1999] NZFLR 569, per Judge Inglis QC. Wardsisigontinually being
widened by the courts. Examples of situations whiehas been used include ordering a third party
not to associate with a warBé€ M (an infant]1974] 2 NZLR 401); denying a parent communication
with the ward [n the Guardianship of Bnreported, High Court Auckland, 8 December 198328
& 1020/82); preventing proposed sterilisation pohae Re D (a minor) (wardship: sterilisation)
[1976] 1 All ER 326).

42 Re C (Wardship: Blood Transfusio(1992) 9 FRNZ 570, at 57%allin v Department of Social
Welfarg supra n 36, at 272.



The jurisdiction of the court to protect childrerush and does extend to overriding
parents’ refusal to consent to medical treatme@ter time wardship was extended
from a jurisdiction over orphaned children only,dover all children. This extension
was based on the still existipgrens patriaedoctrine which allows the state to protect
those unable to protect themselves. It has now bger two hundred years since the
court first intervened in the life of a child whosarents were still alive, and the law of

precedent means that this extension of law isutadlly valid today.

Ensuring the adequate protection of all childrercessarily requires the state to
intervene into parents’ decisions. The state hatsomly the right but the duty to
intervene when a child is being abused withinaisify.43 To allow the court to protect
its subjects from this type of harm, but to restiidrom protecting children harmed in
other ways would cause definitional problems thauld be impossible to reconcile.
The state must be able to intervene whenever a dhilat risk, even if it means

overriding the parents’ wishes.

The state’s ability to intervene in a child’s lilenot an unfettered discretion. The state,
through the courts, must only use its ability teermene when such intervention will be
in the child’s best interest$. In some instances, a parent’s decision to refossent
for a child’s medical treatment will not be in tlohild’s best interests, and in that
situation the court has the ability to intervenetsure that the child’s best interests are
advanced. The difficulty arises in the decisiont@asvhat actions will be in the best

interests of the child, and it is that decisiort th@ court must make in wardship cases.

43 Children, Young Persons and Their Families Actd,8® 14 & 17. Under s 110 of that Act the court
can appoint a guardian for a child in need of @a@ protection. Such an order can be overridden by
a wardship order made pursuant to the Guardian8hip(Children, Young Persons and Their
Families Act 1989, s 117(2)), showing that the wgaig jurisdiction has not been limited by
subsequent, modern legislation.

44 Guardianship Act, s 23.



lll.  PROCESSES IN THE FAMILY COURT

A. Philosophy of the Family Court

The Family Court deals solely with family-relatedatters?> It was set up to be
primarily a conciliation service with court proceags being a last resot¢. The Family
Court and all counsel appearing before it are reguio promote a conciliatory attitude
and the disputing parties are encouraged to redbkie own differences, with help
provided in the way of counselling, conciliationdamediatior#” Family Court judges
are chosen for their experience and personalityeduto the court's conciliatory
approach? The procedure and atmosphere of the Family Caxgrtdesigned to be
informal to aid parties in conciliatiol. Hearings in the Family Court are conducted in

private and decisions may not be reported witheanwe from the couff

B. Ex parte applications

An ex parte application is filed without notice hgigiven to the other party to the
dispute. If the application is granted, an ordan e made without hearing any
evidence from the other party. A Family Court ordey only be made on an ex parte
application if the court is satisfied that “the @ethat would be caused by proceeding on
notice would or might entail serious injury or uedoardship3 The Court of Appeal
has stated that the words “undue hardship” are“wotds of art”, but should be
construed in a commonsense WwayThe making of an ex parte order is a “serious and

extraordinary step, only to be sought if truly resaey, and to be granted only where

45 Family Courts Act 1980, s 11.

46 Report of the Royal Commission on the Courts 1978.

47 Family Proceedings Act 1980, ss 8 & 19. Thesémesrelate to disputes between spouses.
48 Family Courts Act 1980, s 5(2)(b).

49 Family Courts Act 1980, s 10.

50  Guardianship Act 1968, ss 27 & 27A; Family Coukts, s 159.

51 Family Proceedings Rules 1981, rule 16(2)(a)(i).

52 Sy Beaton[1987] 1 NZLR 493, at 496.



there is a proper evidential base to suppoitThe issue is whether there is a “proper
opportunity for everyone having a legitimate ingtr® be heard to the extent that such
is possible>* The parents’ views should be heard whenever tisesepossibility of
interference with parental rights, but only to asenable extelt. Inter partes
proceedings should be held whenever possible, whiathe circumstancés. When
there is a possibility that parents views may berogden by the state the the system

should ensure that “justice is seen, and feltgtadne.3”

In Re Cthe High Court upheld the Family Court’s grantmigan ex parte application.
The affidavits produced stated that without immegurgery, the two-year-old child’s
pain and suffering would increase “dramaticafi§."While the affidavit also contained
information about the child’s growing and malignamimour, and about her life
expectancy without treatment, it was the informatabout the child’s pain that was

emphasised, and thus an ex parte order was wat@nte

In Re PEllis J observed that whether a case should pdooeean ex parte basis will
inevitably depend on the facts of the particulasecand that it is not appropriate to
suggest a standard procedure to be follo¥®edAuthors Papps and Cathcart have
submitted however that a set of guidelines is pedgi what is needed to ensure
consistency and certainty in the use of ex partiersrto override parents’ refusal to
consenfl They state that a proper judicial inquiry mushgider all the relevant facts

and that this is impossible in an ex parte hearifdney claim that the initial court

53 Cv K (1994) 12 FRNZ 368, at 372, per Robertson J.

54 Re CL[1994] NZFLR 352, at 355.

55 |dem; In this case Robertson J found that thedelten no detriment to the parents as they were kep
fully advised by the other party.

56 Re O(A Minor) (Medical Treatmenf}1993] 4 MedLR 272, at 275, per Johnson J.

57 |dem.

58 Re C (Wardship: Blood Transfusioff)992) 9 FRNZ 570 at 579.

59 |dem.

60 Re P[1992] NZFLR 94, at 96; endorsed by Robertsom Ré CL,supra n 54, at 355 and by
Williamson J inRe C,supra n 42, at 579.

61 papps S & Cathcart W P, “Ex parte orders for madittervention on Jehovah’s Witnesses: the risk
of injustice”, (1994) 1 BFLJ 136.



application often presents the matter as “a cutcaiedl choice between the life or death
of a child” but that the court must recognise theartainty and subjectivity of medical
practicef2 The court can not assess the necessity of thareamt on the basis of one
medical opinion and full disclosure of all the dable alternatives is necessary for the
court to make an informed decision. The authoratpmut that this evidence will often
not be put to the court in an ex parte proceediigwever, Robertson J has noted that a
decision to proceed ex parte placed an “enormotdenl on the applicant to put before

the court all the reasonably relevant matefal.

C. Evidence

When dealing with guardianship applications, theniia Court may receive any
evidence that it thinks fit, whether it would behetwise admissible or nét. This
relaxing of traditional evidentiary rules is in l@eg with the informal nature of the
Family Court. Judge Inglis QC has noted that therichas “the discretion whether or
not to admit any particular item of evidence in gayticular manner or in any particular
form.”65 The general principles of legal admissibility mainly help to determine to
what extent the content of the evidence is mateaiadl what weight and relevance it

will be accorded$

The Family Court is not restricted to making a diexi based solely on the evidence put
before it, and is entitled to ask for whatever ottddence it believes is relevant to the

decisioné” The court has the power to call its own withessed examine and re-

62 |bid at 136-138.

63 Cv K, supra n 53, at 371; Robertson J found that thacebeen insufficient evidence to warrant ex
parte orders being made in the Family Court.

64  Guardianship Act 1968, s 28; The burden of prasf,in all civil cases, is to the balance of
probabilities.

65 Re L [Videotaped Evidencg]997) 15 FRNZ 637, at 641. The judge noted tHagrwspeaking of
evidence in the Family Court context, the termdathble” is more accurate than “admissible”.

66 |dem.

67 For example, the court can request a “section @rt” from any qualified medical practitioner,
psychiatrist or psychologist on any child the sobf guardianship proceedings; Guardianship Act
1968, s 29A.



examine theni® Thus the Family Court operates in a more inquisit manner than

the traditional adversarial manner, where striaientiary rules may apply.

D. The use of ex parte orders in Liam’s case

In Liam’s case, the situation was first broughthe court’s attention by way of an ex
parte application for wardship orders. When faeeth the application, the Family
Court judge had to make a decision whether or odalibow the case to be heard ex
parte. The court was presented with affidavit emme from Liam’s paediatric
oncologist, Dr Sullivan, and from a child protectioo-ordinator at HealthCare Otago.
No other evidence was heard or requested. Thecapph was granted the same day
with only a file note attachéd “Application granted. Ex parte procedure appiae

having regard to urgent health issues.”

At the time of the hearing, Liam had missed alnfost weeks of treatment. There was
affidavit evidence stating that if chemotherapy dat recommence within a few days
then the tumour would have the opportunity to recpand the chemotherapy would
lose its effectiveness. Liam’s oncologist believigils was “likely to be highly
prejudicial to a positive outcomé?” The affidavit went on to state that a further two
weeks without treatment would “definitely comprosgiidiam’'s chances of survival.
Liam had been fitted with a catheter, which needkdnging every week to avoid
infection. The catheter could not have been chaifigeat least two weeks at the time
of the hearing and the fact that Liam had nevenhegcinated increased the chance

that he would develop a serious infection.

68  Guardianship Act 1968, s 28A.

69 williams-Holloway 18 March 1999, supra n 7, at 1.
70 Ipbid at 6.

1 1dem.



Liam and his parents had gone to Auckland, leamingontact address, after agreeing
to return on 25 January. HealthCare Otago had rnadsiderable efforts to find the
family, including asking the parents’ families afritends. On 20 January Liam’s
grandfather indicated to Dr Sullivan that the famibould not be returning on the
agreed dat&2 The Children, Young Persons and Their Familieerfy had also

exhausted their resources looking for the family.

Liam’s case was not one where he would die witluark or days if treatment was not
ordered. Nor was there evidence of any immediaia, pas there was iRe C73
However, there was evidence that stated that Liama&ment was behind schedule, and
that further delay would have serious consequefmethie success of the treatment. It
was clear to the court that the parents did nottviarbe found. If the court had
adjourned in order for notice to be served on tempts, it would have resulted only in
further delay. The medical evidence indicated tthelay was fikely to be highly
prejudicial” to the success of his treatment, ansl ¢thances of survival “would

definitelybe compromised” after a further two weéks.

Judge Blaikie was aware of the “serious implicaidior Liam’s parents of granting the
application ex parte, but Liam’s critical cancendiion, the need for him to resume
medical treatment and the “uncertainty regardirgy dbility of the Court to locate the
parents” were the persuasive factors leading tod#msion’> Thelikely prejudicial
effect of delay was sufficient to warrant the extparder being made immediately, as
finding the parents could clearly have taken sdveseeks, by which time Liam’s

diagnosis would haveefinitelybeen compromised.

72 Trena’s father told Dr Sullivan to expect a letber the 25 January. The letter stated that thewg we
continuing with alternative treatments and would redurn to Dunedin for at least a fortnight.

73 Re Gsupran42.
74 Williams-Holloway,18 March 1999, supra n 7, at 6, emphasis added.
7> Ibid at 8.



V. PRINCIPLES RELEVANT TO WARDSHIP DECISION
MAKING

When faced with any application concerning the digaship of a child, the court is
required to consider the welfare of the child as paramount consideratiéh. The
United Nations Convention on the Rights of the €HiB897 requires that the welfare
of the child be a primary consideration in all an8 concerning childref§. When
deciding whether to make a child a ward of the t@ar as to consent to medical
treatment and override the parents’ wishes, thet coust make the decision that will be
in the best interests of the child. There is mbusory definition of the best interests of a

child, and it is this question that the courts giite to answer.

There are several factors that emerge from thesies determining welfare in child
consent cases. A proper decision can not be madmrssidering only one of these
factors. The relevant principles are:

» preservation of life

» quality of life and pain and suffering

» parental choice

 cultural considerations

* likelihood of the treatments’ success

* bodily integrity

A. Preservation of life

The New Zealand Bill of Rights Act 1990 guarantdest everyone has the right not to

be deprived of life? The Convention guarantees that every child hastarent right

76 Guardianship Act 1968, s 23(1).

77 Hereinafter referred to as “the Convention”.

78 Art 3.

79 New Zealand Bill of Rights Act 1990, s 8; hereteatalled “the Bill of Rights”.



to life and requires governments to ensure to thgimum extent possible the survival
and development of the chi#d. It also recognises the child’s right to healthreca

services and facilities for treatme¥t.

The casdRe 32 concerned a three-year-old boy who was in intensare after suffering

a life-threatening nose bleed. There was the piisgithat he would require blood
transfusions in the near future, but his parent®) were Jehovah’s Witnesses, refused
to give consent for thef3. The Director-General of Social Welfare appliedhe High
Court for an order placing J under the guardiangtiphe court for the purpose of

consenting to the treatmeft.

Counsel for the parents emphasised that Jehovaltie¥8es do not want to martyr or
sacrifice their children, but their religion forlsidhe use of blood products. They
believe that by receiving blood products a persapisitual life will be affecte@d> The

parents did not want a complete cessation of &atiment, but wanted alternatives to
blood products to be used, arguing that thereds@ed medical opinion showing there

are inherent dangers in blood transfusion treatment

Ellis J referred to evidence which showed thatcésdition was improving, that there
was a “possibility” of deterioration that could tegg an immediate blood transfusion

and that a blood transfusion would be “desirabbekeep J’'s haemoglobin level up. He

80 Art 6.

81 Art 24.

82 Re J (An Infant), B & B D-GSW[1996] NZFLR 337 (CA).

83 J had suffered the severe nose bleed on a Sataftiayioon. Doctors thought it necessary to
administer an immediate blood transfusion to sasdifie. The parents would not consent, but in an
urgent hearing a District Court judge granted adeorpermitting the doctors to use a blood
transfusion in an operation that afternoon. Thet iy J developed ARDS, a life-threatening
respiratory disorder that can be caused by bloadsfusions. It was because of this complication
that J was in intensive care.

84 The High Court found that the District Court judtje not have jurisdiction to make the order and so
quashed it, while finding that a valid order cohlize been made.

85  Papps & Cathcart, supra n 61, at 136; The fatttbiwatransfusion is out of the person’s contraslo
not make a difference, as it is the blood itsedt fis forbidden.



accepted that the medical experts’ assessment pvadent and reasonabl&’. Ellis J
concluded that the court should only intervene wtten child’s life or well-being is
“seriously threatened” or “in serious jeopardy” atigbre is no reasonable medical

alternative availablé&’

After Ellis J set out the “serious jeopardy” tes¢ tappropriate thing would then be to
apply this test to the facts to determine whether cbndition was sufficiently

threatened. However no such analysis of the factk place. The only evidence, set
out earlier in the judgment, was of the “possifilibf a need for a transfusion, which
does not appear to reach the level of certaintlyitheequired to describe J’'s condition
as “seriously threatened.” Ellis J made an assimpghat J's condition was serious
enough without proper reference to and analysithefmedical evidence. A proper
analysis could have found that the “possibility”tbé need for a future transfusion did

not put J in “serious jeopardy.”

The parents appealed to the Court of Appeal orgtbands that their rights under the
Bill of Rights had been breach&. The court was faced with a conflict between the
section 8 right to life and the section 15 rightanifest religion, which extends to the
right to bring up children according to one’s bidie However, this right to manifest
one’s belief is a personal right and can not beolaibsg® If the parents’ right to
manifest their belief included the right to refusensent to treatment, then their right

would conflict with the child’s right to life.

86 Re J[1995] 3 NZLR 73 (HC), at 80.

87 |bid at 86 & 88.

88 Re J(CA), supra n 82, at 138; The Court of Appeal bl Ellis J's finding was fully supported by
evidence given by the doctor in charge. The Coluftppeal may not overturn findings of fact, but in
this case it endorsed the finding that J's welkhgeias in serious jeopardy.

89 |nternational Covenant on Civil and Political Rigjhart 18(3). Art 14.3 of the Convention sets aut
similar limit on the freedom of religion and belief



The court stated that this should not be seen @asa where the state is limiting the
parents’ rights, but rather as a case where tlie st&nforcing the child’s righes. As

such, the rights need to be defined so as to beatinle with each other. The court
defined the scope of the parental right under @ect5 to exclude doing or omitting
“anything likely to place at risk the life, healtr welfare of their children® This

definition gave effect to the welfare paramountongiple in the Guardianship Act, but
required a lower threshold than the test usedarHigh Court. Without referring to the

test used by Ellis J, the Court of Appeal replatedth the “likely to place at risk” test.

It was assumed that the use of blood transfusi@ssiwJ’s best interests. There was no
discussion of whether acceding to the parents’ e@dsbould have been in J's best
interests, as there was no consideration givehdgossibility of alternatives to blood
products being successfdl.The court treated the decision as one betweermliitleath,
without acknowledging that J's parents also wardteéd live. The court was wrong to
assume that upholding J’s right to life requiredtth be made a ward of the court. The
analysis should have been of the advantages aadwdistages of the different available
treatments. Because no such analysis was perfotimedourt may have unnecessarily

superseded the parents’ decisién.

In Re Normé&?* the High Court granted a wardship order statirag the child’s welfare
“must be dominated” by the chance of saving hes. liiNorma was a 19 month old
Samoan baby diagnosed with bone cancer. Therememiical evidence from her
paediatrician that without the amputation of hey &&d chemotherapy, she would die.
Her parents had removed her from hospital wherenoligerapy had begun, and Norma

was receiving traditional Samoan treatment at honfe.specialist radiologist gave

90 Re J(CA), supra n 82, at 146.

91 |dem.

92 However the judgments do not indicate that angi@vie was offered by the parents in this regard.

93 Without further evidence of the alternatives toda transfusions it is hard to assess whetherahg ¢
made the right decision.

94 Re Normasupra n 36.



evidence that an x-ray taken since the traditidhatapy showed that the tumour may
have become benign. The paediatrician disagreddsarm further investigation was
necessary to establish malignancy. With these tdd, if necessary, the recommended
treatment, the paediatrician estimated there wéfyapercent chance Norma would
survive, although there was still “a real possiilithat she would di€> Without
discussion Tompkins J accepted the evidence opdkeeliatrician, thereby rejecting the

evidence of the radiologist.

After considering factors such as culture, parectiaice and quality of life, Tompkins J
stated unequivocally that saving Norma’s life mdstninate his decision. Clearly he
believed that preservation of life outweighed ang all other relevant factof§. He
then stated that to save Norma’s life, it was “olg’ that conventional treatment was
necessar§? The fact that this was “obvious” to the judgeigades that he found as a
fact that Norma’s life could only be saved by cami@nal medicine, and not by
traditional treatment. He did not do a carefullgsia of the facts to determine which
treatment would “save her life”, but simply acceptbe evidence of the paediatrician.
Of course, apart from the x-ray evidence, there m@snedical information provided
about the traditional treatment. A more detailedlgsis of the alternatives may have
established that there was a chance for Normaés tbf be saved using traditional

methods.

In D-GSWv B?®8 the young girl required urgent surgery to remow&acerous tumour.
Her mother felt there may have been no cancerlaarad refused consent to operate,
believing that God would heal the child. Fishestdted that the welfare of the child
must “be dominated by the most fundamental objeativall, namely to save her lifé%

The clear medical evidence was that without surdkey girl would die within two

95 |bid at 449 & 452.

96 See below for discussion of the other relevartbfadnRe Norma
97 Re Normasupra n 36, at 452.

98 D-GSWv B [1994] NZFLR 517.

99 |bid at 518.



years, and there was no evidence given to sugp@rnbther’s views. After stating that
preservation of the child’s life was the dominatfagtor, the judge was bound to order
the treatment, as there was no medical evidenemykind in support of the mother’s

views.

Tipping J inRe Ulutad® granted an urgent ex parte order making an unbloid a
ward of the court from the moment of its birth, the parents refused to consent to
blood transfusions. The medical evidence wasttieae was a “substantial likelihood”
that a transfusion would be necessary, and th&iowitit there was a “grave risk” that
the child would die or be severely handicapp@dThe judge granted the order stating
that he had no doubt that it was in the best isteref the child to have proper medical
care. It is implicit in the judgment that the prestion of the child’s life was the sole
motivation behind the decision, there being no resfee made at all to any other
considerations. Also implicit is the finding thtae child’s life would only be preserved
with a blood transfusion. In this case there waswdence of alternatives offered to

the judge, as the application was made ex parte.

In the English case oRe T%2 the Court of Appeal noted that there is a “strong
presumption” for preserving life, but it is notabutable, and account must be had of
pain and suffering and quality of lif€3 The New Zealand High Court has agreed that

in all but the most exceptional cases, the courddsiired to preserve lif¢4

The judgments show that preserving life has begrnnaary aim of New Zealand judges
asked to make these decisions. When a decisiortchbe made in an emergency
situation, the court is unlikely to consider angthiother than preservation of life, and

when making the assessment will tend to rely onaveilable conventional medical

100 Re Ulutau(1988) 4 FRNZ 512.

101 |pid at 513.

102 Re T (A minor)(Wardship: Medical Treatmefit97] 1 All ER 906.

103 |bid at 913.

104 Auckland Healthcare Services lad. (1998) 17 FRNZ 376, at 380. Also knowBaby L'scase.



opinion alone. While preservation of life must aj@ be a consideration, in order to
uphold the rights guaranteed under the Bill of Rgind the Convention, in some cases
it should not be the only deciding factor. It wille seen that quality of life

considerations may outweigh preservation of lifasiderations.

B. Quiality of life and pain and suffering

The Convention recognises that disabled childrere lzaright to live a full and decent
life with dignity.105 It leaves unanswered the question as to whefearay not be

dignified.

In the English case dRe T the young boy suffered from a life-threateningetiv
defect. Medical opinion was that the child woule &y the age of two and a half
without a liver transplant, of which “the prospeofssuccess were gooél” The doctor
considered that there was a “good chance” thasplantation would result in many
years of normal life and no treatment necessargratan immuno-suppression. The
child had undergone an unsuccessful operation extatie of three weeks and had
suffered considerable pain and distress due topkeation and the follow-up treatment.
This, and the fact that the parents were childthezdre professionals, were the reasons
that the parents refused to consent to furthetrnreiat. Counsel submitted that it was
better to allow the child a short life where he wasdl and happy than to cause him to
undergo surgery where there were risks, distrefetame of drugs and the possibility
of further surgery and treatment. The English CadirAppeal was not prepared to
interfere with the parents’ views in this regarttheugh in the end, quality of life

considerations were not the sole basis for thetsodecision not to order treatmeiqg.

105 Art 23. Presumably children who are not disalhiade a similar right to dignity.

106 Re T supra n 102. This case is not binding on Newlafets courts, but can be persuasive
authority.

107 |bid at 910 & 918.

108 see further discussion Be Thelow.



In the recent well publicised caseB¥dby L, the hospital sought an order consenting to
the discontinuance of the treatment that was kegghie baby girl alivé% The medical
opinion was that there was no chance whatsoevetthbachild would survive, with or
without medical intervention. There was eviderttat baby L was suffering from the
treatment and doctors considered continued intéiverio be inhumane. The court
accepted that this was a case where medical treatwees not prolonging her life, but
was only prolonging her death. Because there washance of survival, and because
treatment was causing the baby pain, it was inb#st interests of the child to allow
doctors to discontinue interventiol3aby L’'scase shows that when there is no chance
at all that a child will survive, and when the chi$ suffering from continued treatment,

preservation of life will be outweighed by pain awdfering considerations.

In extreme cases where the child will have no chdaadead a ‘normal’ life, the quality
of that life becomes highly relevant. In the EslglcaseRe J (A Minor) the child was
born twelve weeks premature suffering from seveesnbdamage, but was not in the
process of dying!® This was not a case of terminating life or aceieg death but a
guestion of whether or not to prolong his life ight of the lack of quality of life.
Medical evidence was that J would not live beyorgdteens, and would probably die
much younger; he was quadriplegic, epileptic, hlidelaf, and would never speak. His
only normal reaction was of pain. He had suffesederal convulsions requiring
resuscitation and the medical opinion was thawiilshnot be resuscitated if he suffered
a further convulsion. The Court of Appeal uphdid tower court’s decision that this
was in J’'s best interests. While there is a stnamgumption in favour of prolonging
life, it must be weighed alongside consideratiotfisqoality of life and pain and

suffering111

109 BabylL, supra n 104.

110 Re J (A Minor)(Wardship: Medical Treatmefitp91] 2 WLR 140. Note that the fact that J was n
dying distinguishes this case frddaby L'scase where there was no possibility that the afoladd
survive.

111 Ibid at 149.



The court found that quality of life could overrittee presumption of preservation of
life where the life that would be preserved woukd“bo cruel as to be intolerable” to
that child!12 It was also appropriate to take account of the pad suffering caused by
the treatment itself. The test is whether thatdghiaving known no other life, would
find his life intolerable. It was not a questidwhether a normal healthy person would
tolerate the life, and it must be remembered thatdn beings have a strong instinct to
survive. The court paid considerable attentiotheofact that resuscitation was invasive
and distressing for the baby who was able to fesh.p Ventilation is a hazardous
procedure which could threaten the prognosis itsedf, if the question of resuscitation
did arise, then J’'s condition and prognosis wouwldehnecessarily already deteriorated.
The doctors were unanimous in their opinion that baby should not be resuscitated.
The court concluded that this baby was sufferiognfthe ventilation itself, and that his
quality of life was such that he should not be segiated. The court did not actually
apply its test to the facts and conclude that hEbyife was “intolerable”, but this was
the implicit conclusion. The fact that he coulé@lfpain, together with the fact that he

would have a low quality of life, were the mainseas for the decision.

The issue of quality of life and pain and suffericegn in some cases be the primary
focus in the decision making process. Where paih suffering is such that life is
intolerable, or where treatment is only prolongarginevitable, immediate death, then
preservation of life will not be the dominating tac Re Tshows that quality of life
issues may be relevant in cases where there widhbgoing care or where the treatment
itself is invasive and distressing. However wheareomplete recovery is expected and
the quality of life after treatment will be normahe treatment should always be
ordered, even if it will cause temporary pain antfesing. No child should be denied

the chance to live a full life on the basis thatperary pain might be suffered.

112 |pid at 157.



C. Parental choice

It is universally assumed that parents do haveicerights in respect of their children

although it is less acceptable today to talk ofriowg’ one’s child!13

The long title of the Guardianship Act states itepurpose is to define and regulate the
authority of parents as guardians of their childén The rights of guardianship of a
child are defined in the Act as the right to cugt@ubssession and care) of a child, and
the right of control over the upbringing of a child Guardianship includes all rights,
powers, and duties in respect of the upbringing child that existed at common law,
but the Act does not clarify what the existing lawas!l® Guardianship is the
responsibility and right to decide and regulate upbringing of a child and to enhance
and safeguard the child’s welfare, interests angeldpmentl’” Parents are given
powers of guardianship to make decisions for thiddcho protect the family from
outside interference and to impose responsibilibesthe parent for nurturing the
child118 The question for the court is whether these sighttend to refusing medical

treatment.

One of the aims of the Children, Young Persons &neir Families Act 1989 is to
advance the well-being of children as membersmilfas. The Act deals with children
in need of care and protection and young offendsrd, states that wherever possible,

matters relating to children should be dealt withtheir own family. The Act was

113 McDowell M A, “Supervening parental rights: retigi and the refusal of consent to a child’s
medical treatment”, [1998] 1 BFLJ 233, at 237.

114 Note that guardianship is limited in some wayshaschild grows olderGillick v West Norfolk AHA
[1985] 3 WLR 830. Once a child is old enough t@ress his or her own wishes, the court is
required to take those wishes into account; Guasti@ Act, s 23(2); United Nations Convention
on the Rights of the Child, art 12. This disséntatwill not address the issues that arise when a
older child is able to express his or her wishes.

115 Guardianship Act 1968, ss 2 & 3.

116 Guardianship Act 1968, s 3.

117 C v B [1983] NZ Recent Law 360, per Judge Inglis QC; Bdpging” is wider than just the
education and religion of a child.

118 Nehov Duncan [1994] NZFLR 157, at 160, per Judge Inglis QC.



enacted in response to criticism that decisionsliing children were being made by
distant professionals. The Act emphasises a pnesomin favour of families making
decisions and recognises that intervention into ilfarfife should be kept to a
minimum11® These principles are subject to the welfare atetests of the child which
are paramour®® Such legislation suggests a move toward famieladecision

making.

The Bill of Rights, which applies to acts done hg state, does not mention rights of
parents directly, but guarantees the right to i@tigand belief, and the right to manifest
that belief in practicé2! There is also the right not to be deprived c¥# These
issues were discussed Re Jwhere a young boy’s parents claimed that the right

religion gave them a right to refuse his treatnmmteligious ground¥:3

The Convention recognises the responsibilitieditsigind duties of parert&. Parents
have the primary responsibility for the upbringengd development of the child and the
best interests of the child are their main coné&nThe emphasis in the Convention is
on theresponsibilitiesof parenting rather than on the teright, which is used in the

Guardianship Act.

Authors Goldstein, Freud and Solnit advocate thigtin a child’s best interests to have
autonomous parents® Parents should be free to determine what is fmestheir
children, and state intervention is damaging tdhids relationship with its parents.
They agree that a child’s interests are paramounhtlaim that a policy of minimum

state intervention will in almost all cases sati$fg goal. When a child’s family life is

119 section 13.

120 section 6.

121 gections 13 & 15.

122 gection 8. The rights can only be limited if thmit is demonstrably justified in a free and
democratic society, s 5.

123 Re Jsupran 82. This case is discussed further below

124 Art 5.

125 Art 18.

126 Goldstein J, Freud A & Solnit Before the Best Interests of the Ch{ltio79, Free Press).



interrupted by state intrusion, the premature saéibbn by the child that its parents are
not in charge of its life will necessarily haveetrimental effect on its development and
relationship with its parents. Even if some pasait threaten the well-being of their
children, the state will often make a tolerableiaiton worse by intervening. They do
accept however that when a child’s life dependstreatment for which the parents
refuse to consent, and with treatment the childld/tiue a normal, healthy life or a life

worth living, the state is justified in intervenifgy

0] Parent/child relationship

In Re TWaite LJ believed that medical treatment casesiar@n occasion to talk about
the rights of parents or the chilé¢. The court confirmed that the welfare of the cléd
the paramount consideration but added that thenfsaneefusal to consent is important
when considering the child’s welfa¥€. Butler-Sloss LJ was greatly influenced by the
evidence of a paediatrician who believed that thtal tcommitment of the primary
caregiver was essential to the success of themezdt The paediatrician was of the
view that “coercing” the mother into caring for len during the aftermath of surgery
could cause the treatment to be less succelsS8fior that reason he said he would not
carry out the operation if the mother was agaih&tli Waite LJ accepted that the
child’s post-operative care would be “injuriouslifjeated” if his mother was forced to

care for him against her wish¥s.

Butler-Sloss LJ considered that the welfare of ¢thdd depended on the complete

commitment of the carer in this case and went sagao say that the mother and child

127 Ipid at 91.

128 Re T supran 102, at 916.

129 |pid at 913, 917-918.

130 |bid at 914; The parents were not married so théhar alone had parental responsibility; Children
Act 1989 (UK), s 2(2)(a).

131 |pid at 910.

132 |pid at 917.



were “one”133 She concluded that it was not in the best interelthe child to direct
his mother to take on a total commitment of careenvishe did not agree with the
proposed treatment. The best interests of thd chduired that his parents be given the
autonomy to decide upon his treatment. This tyjpeeasoning, if carried out in New
Zealand, would be consistent with the overall m@ojshy of the Children, Young
Persons and Their Families Act. This decision a¢dtects the minimum intervention
philosophy of Goldstein, Freud and Soh3t. However, saying that the mother and
child are “one” ignores the fact that the childars individual in its own right. Such a

comment fails to give regard to the rule that thikdés welfare is paramount.

Waite LJ concluded that where there is “genuingpstdor the parents’ differing views,
the court will be inclined to leave the decisiort@sare to the parents “to whom its care
has been entrusted by natu¥é®” At the other end of the scale is the situatiorergh
parental opposition is prompted by “scruple or dafjend is “patently irreconcilable”
with the medical view. In such a case he implied tntervention will be proper. Re

T Waite LJ clearly considered there was “genuingpgtdor the parents’ views. He
emphasised that the parents’ decision was basednhpbn “instinct”, but also on the
fact that they were medically trained themselves] as such had an awareness of the
procedures$3® The parents’ argument had “sufficient cogency’lead one of the
doctors involved to say he would not operate withibie parents’ approval. The fact
that the parents had “practical” experience, aad ttiney were “loving and devoted” and
had given the situation “anxious consideration”Vedite LJ to the conclusion that there
was genuine scope for opposition. This genuineosippn meant that the court could

entrust the decision to the parents and not irmerfe

133 |bid at 915.

134 See for example Freeman M, “Child Rearing: Privsttter or Public Concern?”, in Meulders-
Klien M (ed), Droit Comparé des Personnes et de la Fam{l&®98) Bruylant Brussels 255, who
claims at 274 that the judgments “ooze with sentiim¢hat could have been taken from the writings
of Goldsteinet al' and are “not calculated to respect the integritye individuality or the
citizenship of children”.

135 Re T,supran 102, at 918.

136 |bid at 916.



Waite LJ's obiter reference to “scruple or dogmaiggests that if the parents’
opposition was based on religious belief, such ed®vah’s Witnesses’ objection to
blood transfusions, then it would be a case whbesdourt should intervene. His
reasoning means that where the parents have “paficand “genuine” reasons for
refusing, their decision should stand, but where riéfusal is based on “belief”, the
court should intervene. However in both casesctiil’s life may be at risk, and the
parents’ reasons for refusal should not dictateréiselt. If a child’s welfare is upheld
by preserving his life, then that applies regallecthe parents’ reasons for refusing

consent. The reason for refusal should have norgean the decision making process.

Butler-Sloss and Roch LJJ listed several “practcaisiderations” of requiring the child
to be returned to England, saying that the HighrCmuage erred by failing to balance
these considerations when making his decisién. The practical considerations
included the difficulty in travelling back to Engid, the father possibly facing
unemployment, having to make arrangements for rggaym England, the possible

inability of the mother to cope and the financidficulties the family would suffe#38

Such a discussion of “practical considerations” wagroper as they were not directly
related to the child’s welfare. It is dangerousnake such a decision by considering the
difficulties that will be faced by the family. Atlases where a child is seriously ill will
give rise to various practical difficulties for tparents, and consideration of such could
lead to conflicting results. It has been suggettatllife or death becomes a lottery for

these children: the situation of their parentsades whether they will live or dié? It is

137 |bid at 915.

138 |pid at 915-916, 919. Other “practical considienas” were the possible necessary proceedings in
New Zealand to compel her return, the loss of #itbefr’'s support or alternatively his job, the
financial instability of the family, making arrangents to stay in England, the difficulty in choasin
which hospital to use, how the child would be affelcby its mother’s conflict, the possibility of
further court action if the mother refused to canide future treatment, the situation if the mother
and child return to New Zealand and further treatniecame necessary.

139 Bainham A, “Do Babies Have Rights?”, (1997) 56 ®adge Law Journal 48, at 50.



difficult to see how the child’s best interests da@ advanced when the parents’
situation is the governing feature. Differing féyrsituations should not form the basis
of a decision between the life or death of a toddl&he focus on the practical
consequences for the parents detracts from the tbsu it is the child’s interests that
must be examined. Just as the reason for thatsarefusal should have no bearing on
the decision made, the practical problems causdtiggarents should be irrelevant

also.

In D-GSWVv L doctors recommended that the two-year-old boy lzatesticle removed
to combat the diagnosis of testicular cariéérSuccessful treatment would require the
“active and co-operative participation” of the p#se but they were finding it difficult
to deal with the possibility of post-operative c&’ Salmon J acknowledged that the
parents’ beliefs were so “fundamental and emotiotizt ordering treatment could
affect their relationship with their son, but grohtthe wardship order, noting that
counsel for child believed that the parents wouwt in the end let the treatment order

affect their relationship with their séf?

In Re NormaTompkins J noted that welfare is not just physibait is also bound up
with the child’s family143 If a course of treatment would cause disruptiothe family,
then that would affect the child, and as suchcthikl’s welfare. He was aware that his
decision to order treatment would cause “distras$ @motional upset” on Norma’s
parents and famili#4 Norma’s parents would have had to care for héerahe
treatment, as irRe T, but they did not introduce evidence that witholir full
commitment Norma’s after-care would be threatenthis was a compelling reason for
the decision made iRe T and may have influenced the court to a great@néxhan

the general evidence of Norma’s parents’ “emotiapualet”.

140 D-GSWv L, unreported, High Court Auckland, 5 November 19841mon J, M708/97.
141 |bid at 4.

142 |bid at 6.

143 Re Normasupra n 36, at 451.

144 |bid at 452.



The court was correct in refusing to place Nornagsents’ interests above Norma’s
own interests. In all cases where parents areedoto watch their child undergo
medical treatment there may be feelings of reseminfeustration or anger. Parents
may find it difficult to deal with after-care whehey do not believe in the treatment at
all. Focusing on the parents’ ability to provideeacare takes the focus away from the
child’s situation, and as such does not ensure cthitdl's welfare is paramount.
Preservation of the child’s life cannot be overeddy the fact that the parents may find
it difficult to provide after care. Where thistise case, alternative care arrangements

may have to be made.

(i) Parental rights

In Baby L’s case, the court noted that the parents wantedbdbg to live as long as
possible, but because prolonging her life was mothie child’s best interests, the

parents’ right to make their own decision had t@berriddent4>

Re Jhighlighted the conflict between a child’s rigbtlife and parents’ right to decide
on their child’s treatment. Ellis J consideredtthachild’s right to life overrides the
parents’ rights to decide on medical treatment @ses where there are no
alternatives46 In support, he cited the Canadian Supreme Cduostfound that while a
wardship order does deprive parents of their ighthoose medical treatment for their
child, this limit is “demonstrably justified in age and democratic society’ as there is

a state interest in protecting children at Agk.

145 Baby L, supra n 104, at 384.

146 Re J(HC), supra n 86, at 82.

147 Canadian Charter of Rights and Freedoms, s 1. NEve Zealand Bill of Rights Act uses the same
words in s 5.

148 B (R)v Children’s Aid Society of Metropolitan Toronf995] 1 SCR 315; cited iRe J(HC),
supra n 86, at 81.



The parents appealed to the Court of Appeal, furthallenging the High Court order
as contrary to the parents’ rights under Bill ofgiRs14°® The court felt it was not
appropriate to invoke section 5 of the Bill of Rigl® as this would presume that
parents’ rights are superior to those of the ckildinstead the parents’ rights are not
absolute and must be defined so as to be compatitiiehe child’s right to life. There
was no question that the parents’ beliefs weregeatinely held, yet the court still felt
it should intervene. While the court accepted thate was a “genuine belief”, it did
not consider that this was a case where there wasime scope for opposition that

allowed the parents to make their own decision.

A comparison ofRe Jwith Re Tshows that the New Zealand Court of Appeal has
similar views to those expressed two years lateiajte LJ inRe T J's parents’
refusal was based on religious beliefs, and naicfcal’ reasons, such asiRe T This
comparison of two cases where both children facthdshows how considering the
basis for the parents’ refusal leads to confusidme beliefs or status of the parents
should not make a difference to the decision. Whatters is whether their decision
upholds the child’s best interests. As such, aegntsbased on “rights” issues cannot

succeed.

(i)  Reasonability of parents’ decision

In Re Tthe High Court judge found that the mother’s rafue consent to the operation
was due to her lack of understanding of the sibmatand as such was not a decision a
reasonable parent would makeé. The Court of Appeal ruled that the judge’s exsaci

of discretion was flawed, as the reasonableneiseaiother is not the issue, as the test

149 Counsel also unsuccessfully challenged the juiisai of the High Court to make wardship orders.

150 As undertaken by the majority B(R) v Children’s Aid Society of Metropolitan Torontsupra n
148, under section 1 of the Canadian Charter dfitRignd Freedoms.

151 This would be contradictory to s 23 of the Guandip Act.

152 Re T supra n 102, at 910.



is the best interests of the chikd. However, after restating this principle, Rochdid

look to the decision and conclude that it was teeigion of “devoted and responsible
parents” and therefore almost certainly reasonaliatler-Sloss LJ also held that the
mother's decision was reasondbfeand Waite LJ’s refusal to interfere with the
decision because there was “genuine scope” foa# &an alternative way of concluding

that the decision was reasonable.

While reasonability has not been used in the gaastiip context, it is commonly used
in judicial review proceedings, where it is alsoowm as irrationality>> Tribunals,
lower courts and public bodies may be subject thicjal review by a higher court.
Tribunals and specialist courts such as the Fa@dyrt are established by statute to
deal with issues within their range of expertiSéhe courts are headed by people with
specialist knowledge and expertise in the area, aarddesigned to be efficient and
easily accessibl®¢ A specialist court is entrusted with making dexis in its area of
expertise. Higher courts are not able to checkrupll these decisions, their role being

only to police the outer limits of the decision rmags where issues are less well defined.

The focus of judicial review is on the way in whitte decision was reached, and not on
the merits of the case itself. The reviewing casrhot entitled to substitute its own
decision merely on the grounds that it does nat like decision that was maké.
Under the ground of irrationality, the issue is tiee the decision was so unreasonable

that no reasonable decision-maker could ever haaerthat decisiot?® A court may

153 |bid at 914.

154 |dem; Butler-Sloss LJ noted that the mother waarawhat her son would die, but wanted him to
spend the rest of his life in peace, without thenmnd stress of surgery and as such it was a
reasonable decision.

155 Fordham M Judicial Review Handbook1994) Bookcraft (Bath) Ltd, at 319.

156 see for example Family Courts Act 1980.

157 Fordham, supra n 155, at 101.

158 Associated Provincial Picture Houses dlVednesbury Corporatiofi947] 2 KB 223, at 229.



not interfere merely on the basis that the coroeobbjectively reasonable decision is

other than the decision that was méatde.

Several similarities between judicial review anddleconsent cases can be seen. Both
parents and tribunals are given decision makingegooly statute because they are
assumed to have specialist knowledge. Giving pardre decision making power in
relation to their children is efficient in terms f@wer court hearings. When a court is
asked to override parents’ refusal to conseng dfiectively being asked to review the
parents’ decision. However, in these cases thd often does substitute its decision on
the merits of the case. An analogous review psogesuld mean the court would ask
itself whether the parents’ decision was reasonalblihe reasons given for the decision
made by the parents still leave a “gap of logich&leaped, then, if a reasonable parent
could not have made that leap, the decision isasorablé®® Otherwise, if it is a

decision that a reasonable parent could make,aine may not interfere.

Such a process would not put parents’ interesss liimt would still require the child’s

interests to be paramount. A reasonable pareasssmed to have their child’s best
interests at heart, and a decision that was ntitdrbest interests of the child would be
deemed unreasonable. While at first glance thigragzh does not seem to add
anything to the existing approach, it would in felsinge the focus of the court. Rather
than approaching the case as if it were the prirdagysion maker, the court would start
with the assumption that the parents’ decisiomésright one. The court would not be
able to overturn the parents’ decision on the maritthe case but would have to find
that the decision was so unreasonable that no mabko parent could have made it.
Requiring the court to find that the parents’ diecisvas unreasonable would stop the
court from imposing its own decision simply becaiisthought the parents’ decision

was ‘wrong’ which is what happens in cases at ttesgnt time. If the parents have

159 Rv Secretary of State for the Home Department, exiqdB1991] 1 AC 696; to allow this would
be allowing the court to act as an appeal courighvvould be an abuse of power.

160 Taylor G,Judicial Review: A New Zealand Perspecti{#991) Butterworths.



considered all the principles set out in this theand reached a decision that upholds
the child’s best interests, then that decisionessonable and should not be interfered

with.

D. Cultural considerations

The Children, Young Persons and Their Families émajphasises the role of family,
whanau, hapu, iwi and family group in the upbrimgiof childrent6l The Code of
Health and Disability Services Consumers’ Rightsvfates that everyone has the right
to health services that take into account the wabiaifferent cultural, religious, social
and ethnic groups. The Convention guaranteesrehild right to their identity2 and
children from ethnic minorities are guaranteed tight to enjoy their own culture,

religion and language in community with otherste same grouj3

In Re Normathe child’s parents removed her from hospitalragbe weeks of treatment,
believing that the recommended chemotherapy tredtmas harming her. Instead they
arranged for Norma’s great-grandmother to administaditional Samoan healing
techniques, consisting of prayer and massage vaHves and oil. The great-
grandmother was regarded amongst the Samoan coynasnbeing highly skilled in
traditional medicine. The parents were satisfiéith Whe results of the treatment and by
the time of the hearing, both parents believed tatma was cured. Tompkins J
acknowledged that this case concerned “a pronoumtesh of New Zealand and

Samoan culturesté4

Tompkins J gave a sympathetic judgment where halgleonsidered the cultural and

family issues involved in this case. He was avddrthe conflict between the Samoan

161  Section 5.

162 Art 8.

163 Art 30.

164  Re Normasupra n 36, at 446.



and European medical practices and because thé could not reconcile the two
opposing cultural views, it was the court’s rolediecide which view was in Norma’s
best interests. The judge accepted that it wapahents’ genuine belief that Norma’s
well-being would be best served by treating hertha traditional Samoan way, in
keeping with the Samoan culture of her family. @l for the parents submitted that
the depth of the parents’ feeling meant that it imaNorma’s best interests to allow the
family to hope for a miracle, and if it did not hwegm, to allow her to die within her

family.

Tompkins J did not accept that cultural concerneevgeich that Norma’s welfare would
be best served by allowing her culture to dictatetreatment. There was no discussion
that this could even be in her interests. Instdsal,implicitly held that cultural
considerations were overridden by the desire te $&v life. He accepted the medical
opinion that Norma’s welfare would be best servgatdnventional medical treatment
without commenting further on x-ray evidence thaggested the traditional treatment
may have been working. There was the opportunityrbmpkins J to decide that this
was a case where Norma’s best interests dependéeroculture, which would have
reflected the philosophies in the Children, Youregsens and Their Families Act and

the Convention.

In D-GSWVv L, the parents, who were Cambodian, refused to abisen operation to
remove their son’s testicle because of their bdlweit Cambodian herbal treatment
would cure the cancéf> Salmon J accepted that the parents were lovirgngawho
wanted the best for their son. The medical evidesttowed there was a ninety-nine
percent chance that the boy had a malignant turitoor which he would die without
treatment. Conventional medicine had a high chasfceuccess but there was no

evidence to suggest that herbal medicine would ¢hee cance#®é The parents’

165 D-GSWv L, supra n 140.
166 salmon J also noted that the parents’ main copdbat the child would not be able to father
children, was not correct.



concerns could not override the importance of thigdds welfare, which the judge
clearly considered would be best advanced by savimdjfe. Salmon J referred to the
decision inRe Normaas being particularly relevant, but did not discaaltural issues
any further. He did not consider the possibilltatt herbal treatment would be in the

child’s best interests simply because it was plahiculture.

HadRe Tbeen decided prior tee NormaandD-GSWv L, it would have been open for
the court to have found that there was “genuin@eatéor the parents’ decision. There
are no significant differences in the facts of tlases, other than the reasons behind the
parents’ refusal. Tompkins J accepted that Norrpaignts had a genuine reason for
their refusal and Salmon J also accepted that @#wabOdian parents had genuine
beliefs. However, the context of Waite LJ’s “gamiiscope” test suggests that for an
argument to be “genuine” it must be backed up bgngific and medical evidence.
Waite LJ may well consider that cultural traditidiali into the category of “scruple or

dogma” in which case the court should intervene.

E. Likelihood of the treatments’ success

If a decision comes down to choosing between twatinents, the conventional and an
alternative, statistical chances of success agglgleelevant when deciding which one

is in the best interests of the child. Where th@amox treatment clearly has a better
chance of success (twenty percent better or mittraf) treatment should be chosen over
the alternative method. Where the two treatmemat#e hsimilar chances of success
(within twenty percent), then the parents’ choitewdd be respected, as the similar

chances of success do not warrant the parentsidadieing interfered witkp?

167  These figures of twenty percent were suggestedbysullivan. He would respect a parent's
decision to refuse conventional medicine in thekeatons. Often parents do choose to go ahead
with treatment, even when the chance of succegryslow; (interview).



Where there is no alternative treatment proposkd, dhance of success of the
conventional treatment should still be considerddl.the chance of success of the
conventional medicine is very low (below twenty gent), the parents’ decision should
not be interfered with. Where the chance of suctsegeeater than twenty percent, then,
unless the pain and suffering is so great as tderemhe child’s life intolerable,

treatment should be order&s.

In Re Tthe fact that there was only a “good chance” aicegs was one of the reasons
the parents refused consent, although it was net sible reason for the court’s
decision!s® In Re Normathere was a fifty percent chance of survival. Thege
acknowledged that the treatment may be for nothingthe fact that there was a chance
at all of saving her life meant that he still geththe ordet’® He did not discuss the
chance of success, so it is not clear at what pidiaby, he would have made a different
decision. The fact that the chance of savingifefdominated” his decision may mean
that even if there had been a ten percent chansecokss, for example, he would have
made the same decision. In cases where the cbésoecess is extremely low, there is
more space to uphold parental views, and considagabf pain and suffering, culture

and bodily integrity can be given more weight.

F. Bodily integrity

Every adult New Zealander has a right to bodilggnity, and unwanted touching can

amount to an criminal assadltor a tortious trespasg®? This right to refuse unwanted

touching through medical treatment is affirmedhia Bill of Rights!73

168 See discussion on quality of life and pain andesirfy, supra.

169 Re T supran 102, at 912.

170 Re Normasupra n 36, at 452.

171 Crimes Act 1961, s 196.

172 Todd (ed);The Law of Torts in New Zealand 997) Brooker’s Ltd.
173 Section 11.



Not all medical treatment without consent will béoa, as there exists a common law
defence of implied conseit? When an unconscious patient is unable to congent
necessary treatment, the medical practitioner nmagt tthe patient as impliedly
consenting to the treatment and is thus justifietteating that patient to preserve his or
her healtH’> However the doctor may not administer a blooddfasion to an
unconscious patient who carries a card requestiag it not be don&é That is, a
doctor may not treat a patient when it is known plagent would refuse to consent if

they were able to.

A child is in a similar situation as an unconscipesson who temporarily lacks capacity
to consent. Taking such a view would lead to thestjon in a child consent case being:
“Would this child consent to this treatment if hesbe were competent to do so?” The
fact that there is a strong human instinct for ssawould lead courts to assume that a
child would consent to treatment that would sagdife. However, in cases where a
child’s parents are refusing on religious grourttis, court would have to consider the
fact that the child would most likely grow up tovieathe same beliefs as its parents.
This could lead to the conclusion that the child¢ompetent, would not consent, and so
to preserve the child’s bodily integrity, treatmshbuld not be ordered. Of course, the
assumption that a child will grow up to have themsaeligious beliefs as it parents is

not absolute and it would be dangerous for the tcturefuse to intervene on that

ground alone.

The Guardianship Act states that where the chifatesses views on an issue, the court
is required to take those views into account, iy ¢o the extent appropriate having
regard to the child’'s age and matufity. A pre-school aged child, while having a good

understanding of pain and suffering, is unlikelyctomprehend issues of life and death,

174 Todd, supran 172, at 1097.

175 Fleming JThe Law of Torts(1998, 9th ed) Law Book Company Ltd.
176 Malettev Shulman(1990) 67 DLR (4th) 321 (Ont CA).

177 Guardianship Act 1968, s 23(2).



especially the meaning of his own death. Whencthitl is of a pre-school age, any
views must be given minimal weight as the childas competent to weigh up decisions
involving life or death. The court must realisaithhe child’s focus will be on the

immediate pain and suffering, and not on any l@mmtconsequences of the treatments.

The courts have not specifically referred to boditegrity issues when deciding the
cases in the past. The issue of whether the ttkétf would consent to the treatment is
relevant, and should be part of the decision makirggess. IRe J (A Minor) the
court clearly stated that the test when decidingtiver life would be intolerable for the
child, was to look at that life from that child’egspective, and not from the perspective
of the decision-maker or of a healthy cHhilé. Thus the court should put itself in the
position of the child and ask what the child wodé&tide, based on the principles set out
in this thesis. This test can not be the solelmrteshould be considered in light of all

the other principles.

178 Re J (A Minor)supra n 110, at 158.



V. APPLICATION OF THE PRINCIPLES TO LIAM'S
CASE

In January 1999 HealthCare Otago applied for gaastiip and treatment orders from
the Family Court. At this point the court had tdecisions to make: whether to hear the
application for guardianship ex parte, and whetbegrant the applicatiofr® Judge
Blaikie agreed to hear the matter ex parte, at vhime the question was what was in
the best interests of Liam: making a wardship grdefeaving Liam'’s parents’ decision

alone?

The Family Court was not faced with an applicattmmcerning a child in immediate
pain or in need of immediate surgery and as sudrhmatime to consider the principles
set out in past cases dealing with parental refesabnsent. The evidence in the initial
hearing was advance by way of affidavit from Liarafscologist, Dr Sullivaig® There
was no evidence offered to the court by Liam’s p&rat any stage, even after the initial
ex parte hearingg? The following analysis and application of thengiples will

include evidence that may have been availableg@dhrt if the parents had been heard.

A. Preservation of life

Clearly the Family Court felt that Liam’s welfaregended upon the preservation of his
life. The parents have at no time disputed thHikey have not argued that they would
rather Liam died peacefully, as was the argumenRén T but have argued that

alternative treatment is the best way to saveifés IEven if the parents had been in
court, the decision for the court may not have bestween the preservation of life and

the other principles discussed, but between theptwposed treatment therapies.

179 The ex parte procedure was discussed supra,lpart |
180  There was also an affidavit from the HealthCarag@tchild protection co-ordinator, Gerard Kenny.
181 wiilliams-Holloway 6 May 1999, supra n 9.



The court heard evidence of the conservative medwpénion that with intense
chemotherapy, Liam had a fifty percent chance ofigal, and that without it, the
cancer would “inevitably kill him” within a shortepiod of timel82 Of that the
paediatric oncologist was “absolutely certaif?” The chance of a cancerous tumour
being cured without any treatment at all is indogdlow.184 The parents later claimed
that Liam’s treatment was still experimental, thiaére is a high recurrence rate of
neuroblastoma and that Liam’s overall survival nases actually forty-five percent as

there was a five percent risk of complicatié#ps.

Liam’s parents had not told the hospital what tgbealternative therapy they were
pursuing. It later emerged that Liam’s treatmespgeghded on many aspects, including a
diet of organic food, supplements and mental visaabni8¢ HealthCare Otago had
been happy for Liam to be treated with herbs, hgrathty, spirulina and bee pollen
extracts, but in conjunction with the chemother&dyAfter stopping the chemotherapy,
Liam’s parents ensured he ate an organic diet withsugar, additives or dairy
productsis® He was treated with a multi-frequency “quantunodier” that is said to

vibrate the cancer cells at a specific frequencg ahatter the cancer cells while

182 wiilliams-Holloway,18 March 1999, supra n 7, at 5, per Dr Sullivar. SDllivan’s affidavit stated
that Liam’s cancer was in stage 4, the most adwhstage. In actual fact Dr Sullivan had proof
only that the cancer was in stage 3. Because kigratents would not consent to a biopsy being
carried out on a lump found in Liam’'s abdomen, DitliGan was unable to confirm whether the
cancer had spread or not. To ensure Liam got ¢cessary treatment, Dr Sullivan had to assume
that Liam's cancer had progressed to stage 4. eStagancer requires far more intensive
chemotherapy than stage 3. The survival ratetéayes3 neuroblastoma is eighty percent. The fact
that Liam is still alive to date (October 1999) gesgts two things: one, that the two cycles of
chemotherapy did work, and two, that the cancerneasn stage 4 at all; (interview).

183 Wwilliams-Holloway 18 March 1999, supra n 7, at 6. His assessmast supported by other
chemotherapy experts in New Zealand and overseaSulllvan (interview).

184 New Zealand cancer specialist Dr David Perez bas & out of 10,000 cases where a tumour has
shrunk for no apparent reason. None has ever @wag completelytistener supra n 5, at 23.

185 “Statement about Liam issued by Williams-Hollovfaynily”, The Otago Daily Timesl3 February
1999, 3, per Brendan Holloway & Trena Williams. flct, the estimated life expectancy for
neuroblastoma incorporates the chance of recurrefidet is, there was at least a fifty percent
chance that Liam’s cancer would be completely cuvgth no recurrence, and with a normal life
span. All cancer treatment is “experimental” because clinigals are continually being carried
out, and treatments are continually being improwdSullivan (interview).

186 New Ideasupra n 3, at 9, per Brendan Holloway & Trenaliafits.

187  Dr Sullivan endorsed the use of nutritional suppats. He estimates that forty to fifty percent of
child cancer patients receive alternatives treatsatongside the conventional treatment; “No
trend away’ from traditional treatmeniThe Otago Daily Timed8 June 1999, 3.

188 New Ideasupra n 3, at 9, per Brendan Holloway & Trenalifits.



enhancing the body's immune systé&th. Liam was undergoing twice daily sessions
with the booster as well as “painful body therapyfiere acupressure points are held
down until they burd? After four months of alternative treatment, tteegmts felt that

Liam was cured®?!

In Re Norma there was some evidence that the alternativéntesd was having an
effect on Norma’s tumour, but this evidence wasweighed by the conventional
medical evidence. Liam’s parents said that hisowmhad decreased by eighty percent
in size within three weeks of going into hidingyiduting it to the alternative treatment.
However Dr Sullivan pointed out that the tumour weéready decreasing after the two
sessions of chemotherapy and the further decreassize would be due to that
treatment. The decrease in size showed that theecavas reacting favourably to the
chemotherapy, and there was a very small chantéhdaancer could have been cured
after just two cycle$??2 |If it was not cured, it would recur and progress

neuroblastoma can become drug-resistant if chemagifiés interrupted?3

There was no medical evidence offered to the doustiggest that the quantum booster
treatment would be successful. In fact, Liam’'sepés were aware that the healers they
saw had never treated neuroblastoma. The alteentterapists that treated Liam did
not claim that the booster can cure cancer, butabgart of a comprehensive holistic

process, they can treat the “underlying conditithv@t has caused the can&¥r.

189 “Quantum booster can’t cure, says speciali$tie Sunday Star Time8 May 1999, A5. The
guantum booster was invented in the 1930s by RRial He claimed to have completely cured all
16 cancer patients who used the machine. The maskeinds various frequencies through the body,
confusing the cancer cells while boosting the imensystem.

190 “Electrical pulses used in treatmerithe Otago Daily Times May 1999, 3Listener supra n 5, at
23, per Dawn Uys, an alternative therapist whotégaiam.

191 New Ideasupra n 3, at 9, per Trena Williams.

192 “Mind that child”, Listenet 22 May 1999, 18, at 109.

193 Dr Sullivan (interview).

194 nhitp://naturalhealthvillage.com/newsletter/990%a84.htm, per Gerard Uys, a natural therapist who
treated Liam.



The Family Court paid particular regard to the GairAppeal decision iiRe J The

test in that case was that intervention was ap@tapif the parents’ refusal was “likely
to place at risk the life, health or welfare ofithehild.” Judge Blaikie found, on the
evidence made available, that the parents’ refusal likely to place Liam’s life at
risk.195 As the court noted, the conventional medical igpinvas “clear and abundant”:
without chemotherapy treatment Liam would #&. This implicitly rejects any notion

that alternative treatments could be successful.

It is highly unlikely that the parents could havéered evidence that showed Liam’s life
could be saved with alternative treatment, as thiegmselves accepted that
neuroblastoma had never been treated that ways, Bwen if the parents had been in
court, the evidence would have shown that Lianiés diepended on chemotherapy, and

the same conclusion would have been reached.

B. Quiality of life and pain and suffering

Liam’s parents were not happy with the side effertd pain that Liam was suffering
with chemotherapy. Rather than deciding that tlehifd would be better off dying
peacefully, as irRe T, they felt alternative medicine would minimise i@ pain and
suffering197 Liam was very unhappy and sick and told his parée did not want the
treatment. Liam’s parents noted that ten day waisr of chemotherapy is very
severel®® When he woke up with intravenous drips attacHgdm became very
distressed and at one stage he hit his ddgoide was treated with radioactive dye

which meant he could have no contact with his pragmother and had to take several

195 Judge Blaikie (interview)

196 williams-Holloway 18 March 1999, supra n 7, at 7.

197 The Otago Daily Timesupra n 185.

198 For many cancers chemotherapy is given in 21 od&@B cycles; “Health ‘fugitives’ relive the
agony”, Sunday Star Time® May 1999, A5, per Trena Williams. Ten day ia#ds increase the
chance of success, but do not cause any more féa¢se Dr Sullivan (interview).

199 Liam had been disturbed and anxious since firsigogresented to Dr Sullivan; (interview).



other precaution®° To the media, the parents gave examples of tiie sffects
suffered by Liam, including diarrhoea, bed wettimgmiting and blood los®! Other
acute side effects include anorexia, poor appetiéeisea, anaemia, kidney and renal
damage, high frequency hearing loss, neurotoxaity infection, although the effect of
some side effects can be minimised with treatrf&ntThe only side effects Liam

suffered were a low blood count, some nausea aaee&pisode of vomiting?3

Without treatment a child cancer patient will suffside effects” of the cancer itself.
As the cancer spreads throughout the body, thd ahdly suffer infections, chest pain,
bone pain and fractures, anaemia, renal and lai&rré, physical obstruction of blood
vessels and airways, bleeding and haemorrhaginge ré&lentless progression of the

cancer eventually leads to deaih.

This was not a case where Liam’s life would be cletaty intolerable, as iRe J (A
Minor), nor one where his immediate death was inevitabke,in Baby L, so
considerations of pain and suffering and qualitylitd could not alone outweigh

preservation of life.

After six doses of intense chemotherapy Liam wasei@ubjected to a final, extremely

high dose of chemotherapy. Then a stem cell ttansgrould take place, followed by a

200 New Ideasupra n 3, at 7, per Brendan Holloway.

201 |dem.

202 For example, anti-vomiting agents, anti-nauseagsirand blood products. The drugs used to
combat chemotherapy-induced vomiting are very pgotemd effective. Anticipatory vomiting
caused by anxiety is kept to a minimum by creainfjiendly environment for the children. A
child’s blood count, hearing and kidneys are cautily monitored. If there is any sign of
impairment treatment ceases immediately; Dr Sulliiaterview).

203 The parents told the media that after ChristmasnlLpicked his nose and it bled profusely until
Liam swallowed so much blood that he vomited upassnof coagulated blood. Liam had to be
helicoptered to hospital for a blood transfusiblylmes supra n 4. Platelets in the blood cause
clotting and Dr Sullivan points out that a low gliet count is expected after chemotherapy. For
that reason Liam’s parents were advised to renmaDunedin after Liam was discharged early for
Christmas. Instead the Williams-Holloways took tren to Middlemarch, where Liam’s bleeding
began. Had the parents stayed in Dunedin, Lianidcbave had a blood transfusion before the
bleeding became excessive; Dr Sullivan (interview).

204 pr Sullivan (interview).



course of cis-retinoic ack¥> The entire course of treatment must be done én th
recommended time to be effective and Liam’s cowseld have been finished by June
1999. A young chemotherapy patient must be resasseregularly for a number of

years. The assessments, made up of x-rays, bést&l dnd examinations, are monthly
for about three years and then yearly until theldchieaches adulthocdé If

chemotherapy is successful, the patient will hameranal quality of life.

Thus while Liam was clearly suffering from the clatherapy, and this was a relevant
consideration irRe T, chemotherapy is a “tolerable” treatmé&Ht. Liam’s case is quite
different to the situation ifRe T, where the child was facing a life time of drugsla
treatment, even if the surgery was successfulmlgauld expect to live a normal, full
life after treatment. As such, while considerasionf quality of life and pain and
suffering could have been considered, the levedubfering by Liam would not have

been sufficient to override the importance of preston of life.

C. Parental choice

The desires of Liam’s parents were clear by thes tihe guardianship application was
made2%8 The court was aware of their beliefs regardirtgrahtive therapies and that
they did not want Liam to receive chemotherapytineat, although there was no

indication as to what type of therapy they wereksgp209

205 A stem cell transplant is a bone marrow transpidrthe patient’'s own bone marrow. Cis-retinoic
acid is a form of vitamin A which is administerea pill-form for about six months to all child
cancer patients post-chemotherapy. It has beereprto help kill off remaining cancer cells; Dr
Sullivan (interview).

206 Dr Sullivan (interview).

207 pr Sullivan (interview).

208 |jam's parents told HealthCare Otago on 5 Janue899 that they were seeking alternative
treatments for Liam. On 11 January Liam’s fathgnead that Liam would be returned for treatment
on 25 January and was to confirm this on 22 Januden the hospital did not hear from Liam’'s
parents on 22 January, it immediately made thei@gfun to the court.

209 williams-Holloway 18 March 1999, supra n 7, at 6.



The Williams-Holloways, who prior to Liam’s diagnssad virtually no knowledge of

cancer at all, had researched, analysed, weighetheumdds, and chosen what they
believed was the best treatment for their chifd. They had evidence of serious side
effects that can be caused by the rapid cojecntieyat and the high recurrence rate of
neuroblastoma. Liam’s father claimed he was tgldi oncologist that chemotherapy
may be deemed “barbaric” in five years tithe. These factors were all part of the

reason they had chosen non-invasive treati@iént.

This was not a case where the parents were weltrrédd, but was a case where they
were acting on “dubious” informatic3 The parents had been told by an alternative
therapist that chemotherapy would destroy Liam’snime system and damage any
chance of recovery. This advice was based on tedd4980s data and was not
consistent with cancer success rates in New Zeademd oversead? The parents
refused to accept credible scientific informatipreferring to rely on information from
non-experts. When asked by Dr Sullivan what treatinthe parents were using, Liam’s
father talked about a “conspiracy” by orthodox dostto suppress the treatment,
refusing to elaborate further. This reference twaspiracy indicated that the parents

were acting on unfounded information when makirgrthssessment and decision.

This case can be compared Re T where the parents’ choice not to consent to
treatment was upheld by the court, because these'gesmuine scope” for the decision.

In Re Tthe parents were “loving and devoted”, had givea tecision “anxious

210 Holmes supra n 4, per Trena Williams.

211 sunday Star Timesupra n 198.

212 “parents of young cancer sufferer to remain inngd The Otago Daily Timesl3 February 1999,

1.

213 Listenet supra n 192, at 20, per David Becroft, paedigtaithologist.

214 Cancer research is progressing so quickly thaligaitons are almost immediately out of date. The
overall success rate for child cancer in New Zahlsnseventy to eighty percent and in Otago is
seventy-eight percent. The increase, up from aptngent success rate in the 1960s, is due to
clinical research and drug analysis worldwide. darresearch is continually advancing and the
latest research on neuroblastoma was publishechattenally in October 1998, one month before
Liam was diagnosed; Dr Sullivan (interview). TheviNZealand Medical Association argues that
there should be regulation of alternative therapist avoid “unscrupulous practitioners” from
preying on patients’ fears; “Call for regulatiors filternative healersThe Otago Daily Time0
March 1999, 3.



consideration” and their decision was backed upiy doctor who said he would not
go ahead without the parents’ consent. Liam’smgareoo are loving and devoted, and
had certainly given great consideration to theirciglen by researching cancer
treatments and alternatives. The courtRi@ Twas also influenced by the parents’
knowledge of medical care, which Liam’s parentsndd have, Dr Sullivan believing

they were misguided in their beliefs. Waite LJlster dicta inRe Tleft it open for a

court to find that a belief in alternative therapis an example of a “dogmatic”
opposition that is “patently irreconcilable withimmiples of child health.” While the

reason that the parents are refusing treatmentidimat influence the decision, where
parents are relying on scientifically unproven alsé information, there can not be

genuine scope for that decision.

Liam’s parents did not have a religious objectiorthe treatment, but there could still
have been a Bill of Rights issue, as section 15agiaes the right to manifest one’s
“belief”, in this case, their belief in the vialtytiof alternative medicine. As the Court of
Appeal inRe Jheld, a parent’s right must be compatible with ¢héd’s right to life,

and can not override the child’'s right to life. elFamily Court was aware of this
binding Court of Appeal case, and could not hal@nedd a rights argument on its own

to succeed.

If a reasonability approach had been taken indase, the court would have started on
the premise that Liam’s parents were the prefedexision makers. The court would
then have looked at the decision and asked wheiler's parents’ decision was so
unreasonable that no reasonable parent could hade m The parents were clearly
loving, devoted and genuine in their belief. Thagued that alternative medicine
involved less pain, resulted in a better qualityifefand had a higher chance of success.
These arguments concerning pain and quality ofdie analogous to the successful
arguments advanced Re T Those parents were concerned primarily withafier-

care, but were also concerned that the treatmseif Wwas invasive and distressing. The



only difference between the cases is in the pdrsalbstion: inRe Tit was that his best
interests would be served by no treatment at aff, ia Liam’s case that alternative

treatment would best serve his interests.

The court must look at the reasoning given by @rempts and see if there was a “leap of
logic” made. Here, the parents felt that Liam wga$fering from chemotherapy, and
that alternative medicine would cure him. There wdsap of logic: their assumption
that alternative medicine would cure Liam was naivpn by any reliable means. The
court must then decide whether a reasonable paauiti have made this leap of logic.
No reasonable parent would base a decision comgertie life of their child on
unfounded data. As such, any decision that is cbase unreliable data must be

unreasonable and the court should interfere.

It is possible that Liam’s parents did in fact hdkre same goal as the parentfkm T
While there is no evidence of this, they may havesen alternative medicine as a way
to relieve Liam’s pain as he died from the cancefad they made this argument in
court, they would not have been seen as unreasomasents relying on unproven
“quack” medicine, but may have been seen in theedaght as the parents Re T as
reasonable parents wanting their son to die pelyefiHowever, while Liam was
clearly suffering the side effects of chemotherapwas not to the extent that the child
in Re Tsuffered. Liam’s suffering, while distressing, wia be short lived, lasting only
a few months, with no long-term effect on his qiyatif life. This can be compared to
the lifetime of after care that was requiredRe T215 Reasonable parents would not
allow their son to die to avoid painful, but nota@arable treatment, when the quality of
life after the treatment would be normal, espegiathere the relentless death caused by

the disease itself would cause significant suffgrin

215 The after care required for a liver transplanmisre involved than for chemotherapy; Dr Sullivan
(interview).



The court may not allow an argument based on psireghts to decide on treatment,
but may consider whether there is genuine scopetHerparents’ decision. The
reasonability approach is the most appropriateftesthe court to use, as it allows for
genuine differences of opinion, but still keeps wedfare of the child paramount, and
requires the court to justify its intervention. e€Tase of the reasonability test in Liam’s
case would likely have led the court to decide ittt reliance by the parents on
unproven evidence, in the face of substantial exdeto the contrary, was

unreasonable.

D. Likelihood of the treatments’ success®

The evidence was that with conventional medicireriihad a fifty percent chance of
survival and without it would inevitably di7 The chance of Liam dying from the
adverse effects of the chemotherapy treatment @gasthan two percent. There was no
evidence whatsoever that alternative therapy whalte any success at all. The parents
believed that chemotherapy would destroy Liam’s umm system and if alternative
medicine was going to work, there was only one chaa do it before Liam’s body was

“ravaged” by chemotherapys

In Liam’s case the court had to rely on the evidepat before it and was compelled to
accept that chemotherapy had a higher successheatealternative medicine. Even if
the chance of success had been lower, the FamilytGmuld still have ordered
treatment, as ilke Normathe fact that there was any chance at all to Hawechild’'s

life meant that the judge ordered treatment.

216 There are no cultural considerations in Liam’'secasWhile some may feel that believers in
alternative medicine belong to a quasi-culture tafirt own, it is really a “belief’ rather than a
“culture”.

217 Although note that if Liam had only stage 3 nelmstoma his survival rate was eighty percent.
Liam’s parents claimedipe Otago Daily Timesupra n 185) that there was no long term survival
rates available, and that neuroblastoma has arbighrence rate. However, this objection by the
parents indicates that they did not properly urtdersthe information given to them. The survival
rate given for child cancer patients is the chasfaeomplete curewith no recurrence and a normal
life span; Dr Sullivan (interview).

218 Holmes supra n 4, per Brendan Holloway.



Dr Sullivan has said that if the chance of a csrérery low”, less than twenty percent,
it may be appropriate to use only alternative tremits. But a fifty percent chance of
success is too good a chance to use alternativas?® Where the chance of success
with orthodox treatment is below twenty percentyaiuld be appropriate for the court to
give greater weight to the parents choice thanrésgrvation of lifeé20 If there was
evidence that the alternative medicine had a tipetycent chance of success, compared
to the fifty percent chance with chemotherapy, DHigan would not have interfered

with the parents’ decisio#?! It would appropriate for the court to take a $amiine.

E. Bodily integrity

Liam understood that they had to get rid of thepgumn his facé22 The chemotherapy,
Liam said, was “yuck” and “made me more sicker)(sic. ‘cos of the chemical$z3
He repeatedly told his parents that he did not waatchemotherapy treatment. While
the court would have been required to take Liankésvg into account, his view was
coloured by the fact that he was only three ye&t$%6 Understandably Liam did not
like the treatment he was undergoing, but his digeavas based solely on the physical
pain he felt. At three years of age it is highhjikely that he could have understood the
consequences of choosing alternative treatment dvemotherapy. It is unlikely that
his parents ever explained to him that there welsaamce he could die, and even if they
had, he could not have comprehended the meanihgs aiwn death. Thus, while the
court could consider the fact that Liam did noeltke chemotherapy treatment, it could

not give great weight to it.

219 |Listenet supra n 5, at 23.

220 pr Sullivan would not consider making a court agggtion if the chance of success was that low, but
would respect the parents’ decision; (interview).

221 |n actual fact, in the medical world alternatiherapies are called “alternative&causehere is no
evidence that they work. It is therefore anomakousompare the success rates of conventional and
“alternative” treatments; Dr Sullivan (interview).

222 Holmes supra n 4, per Trena Williams.

223 |bid, per Liam Williams-Holloway.

224 Guardianship Act 1968, s 23(2).



The Family Court could have asked itself what Liaould be likely to choose if he was
competent to make an informed decision. The guess whether Liam would choose
to undergo chemotherapy with all its side effeotsywould choose alternative therapies
with fewer side effects but a lower chance of sasceThis would depend on whether
Liam held the same views towards alternative them@as his parents. If he also
believed that the therapy would cure him, thenrbldze would choose that. However,
if he was aware of, and believed, the statistivadence regarding the treatments, he
would then have had to make his decision based @msideration of the side effects.
The human instinct to survive would indicate chagsihe chemotherapy, especially as

this is a young boy who has not yet had a chane&perience adulthood.

Testicular cancer in young males has an equivalardbility to neuroblastoma. Dr
Sullivan has said that “very, very few” of thesetigats refuse chemotherapy
treatmene2> This information could be used by the court taatode that it would be

highly unlikely that Liam would refuse to undergoneentional treatment if he were

competent.

While it is appropriate to consider the child’'swg it will never be appropriate for a
court to base its decision entirely on the childishes. It is also proper for the court to
step back from the parents’ arguments and ask w#&ht the child would want. In

cases where there is a lot of pain and suffering, @0 good quality of life can be
expected, it may be appropriate to conclude thatthld would not want the orthodox
treatment. However, in cases where the qualitiifefwill be tolerable, it should be

assumed that the child’s instinct to preserve ifes $0 he will reach adulthood, would
mean he would consent if he were competent, despéefact that the treatment
involves considerable pain and suffering. Whilarhidid not like the chemotherapy, it

is unlikely that he would forfeit his chance todia normal adult life for the sake of

225 pr Sullivan (interview).



saving himself three months of painful treatmerithus, if the Family Court had

considered Liam’s bodily integrity, it would stilave made the same decision.



VI. CONCLUSION

Preservation of life will always be the primaryrmiple in these decisions. Looking at
the success rates of the treatments proposednalitate to the court which treatment
would be most likely to save the child’s life. Whaehe chances of success of two
proposed treatments are within twenty percent,her chance of survival with either
treatment are below twenty percent, the parents'saa should not be interfered with.
Outside these ranges, treatment should be orderall cases except those where the
quality of life after treatment would be such tha child’s life would be intolerable. In
all but these extreme situations, quality of lifensiderations alone should not be
decisive. When a child’s whole life is beforeiitjs not appropriate to deny that life

because treatment will be temporarily painful.

The court should ask itself what this child would bkely to choose, if it were
competent. In doing so, the court must keep indntive human instinct to survive, and,

where quality of life is at issue, the fact thatoang child will have known no other life.

Any argument about parental “rights” can not sudcedowever, the court should look

at the parents’ decision and ask whether it is@stmn that a reasonable parent could
make. The conclusion is reached by looking athal principles discussed and asking
whether a reasonable parent, who had considered thikse principles, would make the
decision to refuse consent. If there is a “leapogfc” that no reasonable parent could

make, then the court can overturn the decision.

The reasonable-parent approach is the most appteptést to use, as it involves

considering each of the principles discussed. t€kestarts with the presumption that



parents are the preferred decision makers, bethegdave the specialist knowledge of

their child. This presumption is clearly set authe United Nations Conventi@ef

As in judicial review cases, the court should reetonsider the case on its merits, but
should determine whether the parents’ decisionnis that reasonable parents could
make. This upholds the parents’ statutory righinttke decisions regarding their child.
If the parents have considered preservation of tjtelity of life, pain and suffering,

cultural issues, the chances of success of thertezds and bodily integrity and reached
a decision that, with regard to those principlebalgs the child’s best interests, then
that decision should not be interfered with. Tleasonability of the decision will

depend on an analysis of the principles discuseesl h

In Liam’s case, the correct decision was made lyRamily Court. Liam’s parents
were not making a reasonable decision. Liam w#ersng from the chemotherapy, but
it was only temporary, and there was a good ché#retehe could look forward to a full
and normal life after treatment. His parents welging on unproven and unreliable
evidence that the quantum booster would save Lidife’'s Even if their true goal was
to allow Liam to die quietly, they were unreasomata deny him a full adult life on the

basis that there would be three months of distuéssiemotherapy.

This thesis sets out a framework that the courtsilshfollow when deciding whether to
override parents’ refusal to consent to life-savimgdical treatment. In all but the most
urgent of cases the court has the time to useedmonability test to determine whether

the parents’ decision is reasonable having regaadl the relevant principles.

226 Art 18. This presumption is also acknowledgedhia Guardianship Act, the Children, Young
Persons and Their Families Act and by Judge I@@sinC v B, supra n 117, at 360 amkhov
Duncan supra n 118, at 160.
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